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Workers' Compensation
Workers' Compensation; uninsured employers
Labor Code §§3710.1, 3722, 3723, 3725 (repealed); §§3710.1, 3722,
3725, 3727.1, 3730, 3731 (new); §§3710, 3710.2, 3711, 3712, 3713,
3714, 3715, 3716, 3716.1, 3716.2, 3717, 3719, 3720, 3726, 3727
(amended).
AB 2368 (Tanner); STATS 1980, Ch 852
Support: Department of Finance
Existing law provides that the act of an employer being unlawfully
uninsured is a violation of the expressly declared social policy of the
state.' To further that policy, Chapter 852 enacts new provisions to the3
2
Labor Code concerning stop orders and penalty assessment orders
against employers determined to be unlawfully uninsured under workers' compensation law.4 Specifically, Chapter 852 provides an employer with an opportunity for a hearing to contest a stop order 5 or a
penalty assessment. 6 Moreover, the Chapter increases the penalties imposed for noncompliance with a stop order7 and for failure to secure
compensation insurance coverage.8 Chapter 852 also allows an uncontested penalty assessment order to be recorded and a lien created in
favor of the Director of Industrial Relations (hereinafter referred to as
the director).9 Under existing law, the director must enforce the provisions of the Labor Code relating to uninsured employers by issuing
stop orders and penalty assessments to an employer who is determined
to be unlawfully uninsured.' ° Chapter 852 augments existing law by
providing the director with rulemaking authority to carry out this
duty'" and also requiresthe Attorney General, county district attorney,
1. See CAL. LAB. CODE §3712.
2. See generally id. §3710.1.
3. See generally id. §3722.
4. See id. §3700.
5. See id. §3710.1.
6. See id. §3725.
7. See id. §3710.2.
8. See id. §§3710.1, 3722.
9. See id. §3727.
10. See id. §§3710(a), 3710.1, 3722. See generally id. §3700 (requiring employers to carry
workers' compensation insurance).
11. See Id. §3710(b). See generally CAL. GOV'T CODE §§1 1370-11529 (regulating administrative hearings).
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or city attorney to prosecute any violations.12
Chapter 852 provides that a stop order becomes effective immediately upon service on the employer.13 Service of the stop order may be
accomplished either by (1) manual delivery to the employer or (2) by
leaving signed copies with the person apparently in charge at the employer's office during regular business hours, followed by the mailing of
additional copies to the employer by first class mail. 4 Furthermore,
Chapter 852 provides the employer with an opportunity for a hearing
to contest the stop order so long as the employer files a written request
with the director within 20 days after service.' The hearing must be
held within five days from the date the request was filed and notice of
the time and place of the hearing must be given by the director to the
employer by mail. 6 At the conclusion of the hearing, the stop order
must be immediately affirmed or dismissed and the director must issue
and serve on all parties by registered or certified mail a written notice
of findings within 24 hours.' 7 A writ of mandate may be issued by the
superior court to enforce the findings of the director provided that the
writ is issued within 45 days of the mailing of the notice of findings.1
Furthermore, Chapter 852 increases the penalty against an employer
who fails to observe a stop order from a mandatory jail sentence of ten
days and a fine of $30019 to imprisonment for up to 60 days or a fine
not exceeding $1,000, or both.2 °
In addition to the penalties listed above, existing law provides that a
penalty of $100 per worker employed at the time a stop order is issued
must be assessed against the uninsured employer.2 ' Chapter 852 supplements existing law by providing that in situations when a claim for
compensation is filed a penalty assessment must be imposed against the
employer in the amount of $100 per employee in noncompensable
cases2 2 and $500 per employee in compensable cases23 when the Workers' Compensation Appeals Board determines that the employer is
without compensation insurance.2 4 For the assessment of these latter
12.
13.

Compare CAL. LAB. CODE §3712 with CAL. STATS. 1976, c. 1036, §4, at 4640.
See CAL. LAB. CODE §3710.1.

14. Seeid. §3731.
15. See id. §3710.1.
16. See id.
17. See id See generally CAL. GOV'T CODE §11518 (requiring findings by administrative
hearings).
18. See CAL. LAB. CODE §3710.1.
19. See CAL. STATS. 1976, c. 1036, §2, at 4640 (amending CAL. LAB. CODE §3710.2).
20.

See CAL. LAB. CODE §3710.2.

21.

Compare id. §3722(a) with CAL. STATS. 1976, c. 1036, §1, at 4639.

22.

See CAL. LAB. CODE §3722(b)(1).

23. See id. §3722(b)(2).
24. See id. §3722(b).
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penalties the number of employees is determined as of the date of the
claimed injury and the employer must submit to the director a verified
statement containing the number of persons employed at that time. z5
The penalty assessment order may be served in the same manner as a
stop order.2 6 Chapter 852 also authorizes the Workers' Compensation
Appeals Board to conduct a summary hearing on the sole issue of compensation in order to effect these provisions.2 7
Once the director has taken action, Chapter 852 provides that an employer may contest a penalty order by filing a written request for a
hearing with the director within 20 days after the service of the order.2 8
The director must set the matter for a hearing within a reasonable time
and must notify the employer of the time and location of the hearing by
mail at least ten days prior to the hearing. 2 9 The director must serve on
all parties a notice of findings by registered or certified mail within 15
days after the conclusion of the hearing." Any amount found by the
director to be owing will become due and payable ten days after service
of the notice of findings. 3 ' A writ of mandate may be issued by the
superior court to enforce the findings of the director provided the writ
32
is issued within 45 days of the mailing of the notice of findings.
When the employer fails to contest the penalty assessment within the
time specified, 33 or when the assessment has been affirmed by the director pursuant to a hearing,34 Chapter 852 allows the director to file with
the clerk of the superior court a copy of the penalty assessment order
and file in any county where the employer owns property or has a place
of business; the clerk must then enter judgment against the employer
for the amount specified in the order. 35 In addition, if the director determines an employer is uninsured and assesses a penalty for the act of
being uninsured,3 6 the penalty assessment order may be recorded in the
county recorder's office in any county where the employer owns property, and it shall constitute a lien in favor of the director for the amount
assessed.37 Finally, Chapter 852 allows the director to withdraw any
stop order or penalty assessment order when investigation reveals that,
25. See id. §3722(c).
26. See id. §3731. See text accompanying note 14 supra.
27.

See CAL. LAB. CODE §3722(e).

28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

See id. §3725.
See id.
See id.
See id.
See id.
See id. (within 20 days after service).
See generally id. (procedures for hearing).
See id. §3726(a), (b).
See id. §3722.
See id. §3727.
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on the date the order was issued, the employer had complied with the

provisions of law concerning workers' compensation. 38
In conclusion, Chapter 852 apparently attempts to provide employers
with due process safeguards in the event the employer is determined to
be unlawfully uninsured.3 9 However, Chapter 852 also provides for
40
more stringent penalties for the act of being unlawfully uninsured

and empowers the director with rule-making authority to enforce these

penalties.4 1

38. See Id. §3727.1.
39. See generally id. §§3710.1, 3725; Molinari, CalforniaAdministratii'e Process: . Synthesis
Updated, 10 SANTA CLARA L. REv. 274, 274-75 (1970).
40. See CAL. LAB. CODE §§3710.2, 3722.
41. See id. §3710(b).

Workers' Compensation; uninsured employers---employees'
remedies
Labor Code §§3708.5, 3709.5 (new); §§3709, 3715 (amended).
SB 1823 (Alquist); STATS 1980, Ch 1091

Support: Department of Finance; Department of Industrial Relations
Chapter 1091 permits an employee whose employer has unlawfully
failed to secure workers' compensation insurance, ' or the dependents of
that employee in case of the employee's death, to file a claim for benefits from the Uninsured Employers Fund2 in addition to proceeding

against the employer in a civil action. The apparent intent behind this
provision is to reinstate the cumulative rights of the injured employee
that existed prior to the decision in Jenkins v. Workmen's Compensation
Appeals Board.4 In Jenkins the court interpreted recent amendments to
the Labor Code' to require an injured employee to elect either to pursue a civil action against the employer or to file a claim with the Work-

ers' Compensation Appeals Board.' Chapter 1091 apparently overrules
this disfavored result7 by deleting the words "in lieu of proceedings"
1.
2.
3.
4.

See generally CAL. LAB. CODE §3700 (requiring employers to carry insurance).
See id. §3716 (definition of Uninsured Employers Fund).
See 1d. §§3709, 3715.
31 Cal. App. 3d 259, 107 Cal. Rptr. 130 (1973). See Meerdink v. Ott, 307 F.2d 721, 724

(3d Cir. 1962); STATE BAR OF CALIFORNIA, 1978 CONFERENCE RESOLUTION 7-7. Compare CAL.

LAB. CODE §3715 with CAL. STATS. 1965, c. 1513, §59, at 3570 (amending CAL. LAB. CODE §3706).
See also Chakmakjian v. Lowe, 33 Cal. 2d 308, 310, 201 P.2d 801, 802 (1949); Blinkinsop v.
Weber, 85 Cal. App. 2d 276, 278-79, 193 P.2d 96, 97 (1948).
5. See CAL. STATS. 1971, c. 1598, §3, at 3437-38.
6. See 31 Cal. App. 3d at 263, 107 Cal. Rptr. at 132.
7. See, eg., Felix v. Workmen's Compensation Appeals Bd., 41 Cal. App. 3d 759, 763-65,
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against the employer and inserting the words "in addition to proceeding" against the employer.8
When an action at law is brought against an uninsured employer,9
Chapter 1091 requires that a copy of the complaint be given immediately to the Uninsured Employers Fund.' 0 The copy must be personally served or served by certified mail," and proof of this service must
be filed in the action against the uninsured employer. 2 In addition, if a
civil action is initiated by the Attorney General to seek reimbursement
from the employer for amounts paid to the employee from the Fund,'3
that action must be consolidated with the employee's action for dam-

ages. 14
Prior to the enactment of Chapter 1091, if a civil judgment obtained
by the employee against the employer was in excess of any compensation awarded by the Appeals Board and paid by the employer, a credit
in the amount of the compensation could be applied against the judgment. '1 If the judgment was not in excess of the awarded compensation, the employee could recover both the amount of the civil judgment
and the amount awarded by the Board. 6 Chapter 1091 instead provides that any compensation awarded, paid, or secured by the employer
must be credited against the employee's judgment." In addition to this
credit, Chapter 1091 requires the court to allow a first lien against the
judgment in favor of the director of the Uninsured Employers Fund for
the amount of compensation paid from the Fund to the employee.' 8
This lien also is effective against proceeds of any settlement before or
after judgment. 9 Additionally, no satisfaction of a judgment is valid
against the Fund unless the director has been given notice and reasonable opportunity to perfect and satisfy this lien. 20
116 Cal. Rptr. 345, 349-50 (1974); 2 B. WITKIN, CALIFORNIA PROCEDURE, Actions §113 (2d ed.
1970).
8. See STATE BAR OF CALIFORNIA, 1978 CONFERENCE REsOLUTION 7-7. Compare CAL.
LAB. CODE §3715 with CAL. STATS. 1977, c. 17, §24, at 32.
9.

See CAL. LAB. CODE §3706.

10. See id. §3708.5.
11. See id.
12. See id.
13. See id. §§3708.5, 3717.
14. See id. §3708.5.
15. See Chakmakjian v. Lowe, 101 Cal. App. 2d 329, 332-33, 255 P.2d 307, 309-10 (1950);
Sullivan v. Tait, 38 Cal. App. 2d 185, 187, 101 P.2d 145, 146 (1940); CAL. STATS. 1965, c. 1513,
§60, at 3751 (amending CAL. LAB. CODE §3709).

16.

See 101 Cal. App. 2d at 332-33, 255 P.2d at 309-10; 38 Cal. App. 2d at 187, 101 P.2d at

146; CAL. STATS. 1965, C. 1513, §60, at 3751.

17. See CAL. LAB. CODE §§3709, 3715.
18. See id.
19. See id. §3709.
20. See id.
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Finally, Chapter 1091 provides that after the payment of attorney's
fees fixed by the court, both the employer and the Uninsured Employers Fund are relieved of the obligation to pay further compensation to
the employee up to the amount of the judgment that has been satisfied.21 Moreover, the Appeals Board must credit the amount of the
judgment or settlement against any liability for compensation by the
employer or the Fund.22 These provisions are an apparent attempt to
prevent a double recovery by the employee while preserving the employee's cumulative rights.23
With the passage of Chapter 1091, it appears to be the intent of the
legislature to allow an injured employee an administrative remedy as
well as a remedy at law.2 4 Beyond this, however, Chapter 1091 bolsters
the financial stability of the Uninsured Employers Fund 25 by providing
an alternative to a claim against the Fund as well as by providing a lien
on the judgment obtained against the employer to recoup the amount
paid to the employee from the Fund.26

21. See id. §3709.5.
22. See id.
23. See Chakmakjian v. Lowe, 101 Cal. App. 2d 329, 332-33, 255 P.2d 307, 309-10 (1950);
Sullivan v. Tait, 38 Cal. App. 2d 185, 187, 101 P.2d 145, 146 (1940); CAL. STATS. 1965, c. 1513,
§60, at 3751; CAL. LAB. CODE §3715.
24. See STATE BAR OF CALIFORNIA, 1978 CONFERENCE RESOLUTION 7-7.
25. See id.
26. See CAL. LAB. CODE §§3706, 3709, 3715. See also STATE BAR OF CALIFORNIA, 1978
CONFERENCE RESOLUTION

7-7.
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